
Hobby Lobby’s First Amendment Claim 
One of the quirks of our American health care system, a quirk built into Obamacare, is 
that most of us get our health insurance through our jobs. We typically buy our own 
auto, homeowners, and life insurance policies individually, but mostly purchase our 
health insurance through our employers. 

That occurs for two reasons. When we purchase health insurance through our 
employers, as part of our pay package, the dollars that go to the insurance premiums 
aren’t taxed like the rest of our income. That tax break makes health insurance 
purchased through an employer cheaper than health insurance bought on your own. The 
subsidies built into Obamacare reduce the cost advantage of employer provided 
insurance, but they don’t eliminate it. Which is why the T-party warnings of employers 
dropping insurance coverage have mostly not happened. 

The other reason we get our health insurance through our employers is because it solves 
the problem of adverse selection. With individual coverage, the people most likely to 
voluntarily buy insurance are the ones most likely to need health care, which skews the 
insurance pool. But with employer-provided insurance, everyone at the company, sickly 
and hale alike, are covered. The insurance company gets an unskewed risk pool, and 
therefore offers its insurance coverage at substantially lower rates. 

Notice that I’ve used the phrase “purchasing our health insurance through our 
employers”, not “employers giving us insurance”. I work for the UW System, providing 
them with my labor. They compensate me for that labor, mostly in paycheck dollars, but 
partly by covering my insurance premiums. I earn my health insurance, just as you do if 
you get yours through your employer, buying it with your time and labor effort. 

Which is why a case currently before the Supreme Court is decidedly weird. Hobby 
Lobby has sued the Federal government over the Obamacare requirement that health 
insurance cover contraception, claiming that this mandate violates Hobby Lobby’s 
religious freedom. Most of the debate has focused on whether Hobby Lobby has religious 
rights. It is after all a corporation, with no soul, no right to the sacraments, and no hope 
of eternal salvation, right?  

But even if it were an actual human, the more fundamental issue is, does any employer 
have a right to dictate what health insurance coverage its employees have a right to 
purchase? Under what logic would an employer’s religious convictions be allowed to limit 
the health insurance available to its employees? 

Actually, I know the logic for that. It’s the same logic used in the 1600s, when Princes, 
Dukes and Barons, Catholic and Protestant alike, would require their subjects to follow 
their own religious leanings. It’s the logic of religious establishment, a logic explicitly 
rejected by Thomas Jefferson when he authored the Virginia Act For Establishing 
Religious Freedom. So it’s curious that Hobby Lobby is using the First Amendment, 
which was based on the Virginia Act, to justify its right to impose its owners’ religious 
precepts on its employees. 

Now maybe health insurance should or shouldn’t cover contraception. Maybe the 
government should or shouldn’t require it cover contraception. These are both legitimate 
questions, worth debating. But letting corporate owners make the call should be beyond 
debate. After all, if they are so morally driven, Hobby Lobby can always not provide 
health insurance to its employees. But that would make their employees’ insurance less 
subsidized. And that would make it harder for Hobby Lobby to retain its best employees.  

So offering insurance is a profitable business decision. And yes, it is OK for soulless 
corporations to maximize their profits. But it is most clearly not a First Amendment 
right.  


